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subject to the EAR that has been exported 
from the United States; 

D. Obtain from the denied person in the 
United States any item subject to the EAR 
with knowledge or reason to know that the 
item will be, or is intended to be, exported 
from the United States; or 

E. Engage in any transaction to service 
any item subject to the EAR that has been 
or will be exported from the United States 
and which is owned, possessed or controlled 
by a denied person, or service any item, of 
whatever origin, that is owned, possessed or 
controlled by a denied person if such service 
involves the use of any item subject to the 
EAR that has been or will be exported from 
the United States. For purposes of this para-
graph, servicing means installation, mainte-
nance, repair, modification or testing. 

Third, that, after notice and opportunity 
for comment as provided in § 766.23 of the 
EAR, any person, firm, corporation, or busi-
ness organization related to the denied per-
son by affiliation, ownership, control, or po-
sition of responsibility in the conduct of 
trade or related services may also be made 
subject to the provisions of this order. 

Fourth, that this order does not prohibit 
any export, reexport, or other transaction 
subject to the EAR where the only items in-
volved that are subject to the EAR are the 
foreign-produced direct product of U.S.-ori-
gin technology. 

This order, which constitutes the final 
agency action in this matter, is effective im-
mediately.’’ 

SUPPLEMENT NO. 2 TO PART 764—DENIED 
PERSONS LIST 

(a) General. (1) The Denied Persons List 
identifies those persons denied export privi-
leges by the Bureau of Export Administra-
tion (BXA) pursuant to the terms of an 
order. Part A of the Denied Persons List lists 
all denied persons in alphabetical order and 
provides supplementary information, while 
Part B lists all denied persons by geographic 
area. Part A of the Denied Persons List is or-
ganized into five columns, including the 
name and address of the denied person, the 
effective and expiration dates of the order, a 
brief description of the terms of the order, 
and a citation to the FEDERAL REGISTER 
where the terms of the order can be located. 
Reference should always be made to the text 
of a denial order when using the Denied Per-
sons List. 

(2) Denial orders issued subsequent to 
March 25, 1996, shall be identified in part A 
as being standard or non-standard, and de-
nial orders issued prior to March 25, 1996, 
shall be construed, insofar as possible, as 
having the same scope and effect as the 
standard denial order. Non-standard orders 
are denoted by the phrase ‘‘non-standard’’ in 
the ‘‘Terms of order’’ column in part A, 

standard orders are denoted by the word 
‘‘standard,’’ and orders issued prior to March 
25, 1996, are denoted by the same brief de-
scription entered at the time of issuance. 
Standard orders denying export privileges 
contain the standard terms set forth in Sup-
plement No. 1 to part 764. 

(3) You are responsible for ensuring that 
you take no action involving items subject 
to the Export Administration Regulations 
(EAR) that is contrary to the terms of a de-
nial order. 

(b) Related persons. Related persons who are 
denied export privileges subsequent to [the 
effective date of the interim EAR] shall ap-
pear in part A of the Denied Persons List 
with a note identifying the denied persons to 
whom they are related in the column enti-
tled ‘‘Terms of order.’’ 

(c) Publication. New and amended denial or-
ders are published in the FEDERAL REGISTER 
as they are issued. This publication con-
stitutes official notice to the public. 

(d) Updates and availability. (1) As a conven-
ience for the public, issuance of denial orders 
is announced in Export Administration Bul-
letins. Part A of the Denied Persons List is 
also available electronically on two bulletin 
boards of Department of Commerce agencies, 
Fedworld (National Technical Information 
Service) and the Economic Bulletin Board 
(Economics and Statistics Administration). 

(2) [Reserved] 

PART 766—ADMINISTRATIVE 
ENFORCEMENT PROCEEDINGS 

Sec. 
766.1 Scope. 
766.2 Definitions. 
766.3 Institution of administrative enforce-

ment proceedings. 
766.4 Representation. 
766.5 Filing and service of papers other than 

charging letter. 
766.6 Answer and demand for hearing. 
766.7 Default. 
766.8 Summary decision. 
766.9 Discovery. 
766.10 Subpoenas. 
766.11 Matter protected against disclosure. 
766.12 Prehearing conference. 
766.13 Hearings. 
766.14 Interlocutory review of rulings. 
766.15 Proceeding without a hearing. 
766.16 Procedural stipulations; extension of 

time. 
766.17 Decision of the administrative law 

judge. 
766.18 Settlement. 
766.19 Reopening. 
766.20 Record for decision and availability 

of documents. 
766.21 Appeals. 
766.22 Review by Under Secretary. 
766.23 Related persons. 
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766.24 Temporary denials. 
766.25 Administrative action denying export 

privileges. 

AUTHORITY: 50 U.S.C. app. 2401 et seq.; 50 
U.S.C. 1701 et seq.; E.O. 12924, 59 FR 43437, 3 
CFR, 1994 Comp., p. 917; Notice of August 10, 
1999, 64 FR 44101 (August 13, 1999). 

SOURCE: 61 FR 12907, Mar. 25, 1996, unless 
otherwise noted. 

§ 766.1 Scope. 

In this part, references to the EAR 
are references to 15 CFR chapter VII, 
subchapter C. This part describes the 
procedures for imposing administrative 
sanctions for violations of the Export 
Administration Act of 1979, as amended 
(the EAA), the Export Administration 
Regulations (EAR), or any order, li-
cense or authorization issued there-
under. Parts 760 and 764 of the EAR 
specify those actions that constitute 
violations, and part 764 describes the 
sanctions that apply. In addition to de-
scribing the procedures for imposing 
sanctions, this part describes the pro-
cedures for imposing temporary denial 
orders to prevent imminent violations 
of the EAA, the EAR, or any order, li-
cense or authorization issued there-
under. This part also describes the pro-
cedures for taking the discretionary 
protective administrative action of de-
nying the export privileges of persons 
who have been convicted of violating 
any of the statutes, including the EAA, 
listed in section 11(h) of the EAA. 
Nothing in this part shall be construed 
as applying to or limiting other admin-
istrative or enforcement action relat-
ing to the EAA or the EAR, including 
the exercise of any investigative au-
thorities conferred by the EAA. This 
part does not confer any procedural 
rights or impose any requirements 
based on the Administrative Procedure 
Act for proceedings charging violations 
under the EAA, except as expressly 
provided for in this part. 

§ 766.2 Definitions. 

As used in this part, the following 
definitions apply: 

Administrative law judge. The person 
authorized to conduct hearings in ad-

ministrative enforcement proceedings 
brought under the EAA or to hear ap-
peals from the imposition of temporary 
denial orders. The term ‘‘judge’’ may 
be used for brevity when it is clear that 
the reference is to the administrative 
law judge. 

Assistant Secretary. The Assistant 
Secretary for Export Enforcement, Bu-
reau of Export Administration. 

Bureau of Export Administration 
(BXA). Bureau of Export Administra-
tion, United States Department of 
Commerce, and all of its component 
units, including, in particular for pur-
poses of this part, the Office of 
Antiboycott Compliance, the Office of 
Export Enforcement, and the Office of 
Exporter Services. 

Final decision. A decision or order as-
sessing a civil penalty, denial of export 
privileges or other sanction, or other-
wise disposing of or dismissing a case, 
which is not subject to further review 
under this part, but which is subject to 
collection proceedings or judicial re-
view in an appropriate Federal district 
court as authorized by law. 

Initial decision. A decision of the ad-
ministrative law judge in proceedings 
involving violations relating to part 
760 of the EAR, which is subject to ap-
pellate review by the Under Secretary 
for Export Administration, but which 
becomes the final decision in the ab-
sence of such an appeal. 

Party. BXA and any person named as 
a respondent under this part. 

Recommended decision. A decision of 
the administrative law judge in pro-
ceedings involving violations other 
than those relating to part 760 of the 
EAR, which is subject to review by the 
Under Secretary of Commerce for Ex-
port Administration, who issues a writ-
ten order affirming, modifying or 
vacating the recommended decision. 

Respondent. Any person named as the 
subject of a charging letter, proposed 
charging letter, temporary denial 
order, or other order proposed or issued 
under this part. 

Under Secretary. The Under Secretary 
for Export Administration, United 
States Department of Commerce. 
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1 By agreement with the Director of the Of-
fice of Strategic Industries and Economic 
Resource Administration, the Director of the 
Office of Export Enforcement enforces short 
supply controls imposed under section 7 of 
the EAA. 

§ 766.3 Institution of administrative 
enforcement proceedings. 

(a) Charging letters. The Director of 
the Office of Export Enforcement 1 
(OEE) or the Director of the Office of 
Antiboycott Compliance (OAC), as ap-
propriate, may begin administrative 
enforcement proceedings under this 
part by issuing a charging letter in the 
name of BXA. The charging letter shall 
constitute the formal complaint and 
will state that there is reason to be-
lieve that a violation of the EAA, the 
EAR, or any order, license or author-
ization issued thereunder, has oc-
curred. It will set forth the essential 
facts about the alleged violation, refer 
to the specific regulatory or other pro-
visions involved, and give notice of the 
sanctions available under part 764 of 
the EAR. The charging letter will in-
form the respondent that failure to an-
swer the charges as provided in § 766.6 
of this part will be treated as a default 
under § 766.7 of this part, that the re-
spondent is entitled to a hearing if a 
written demand for one is requested 
with the answer, and that the respond-
ent may be represented by counsel, or 
by other authorized representative who 
has a power of attorney to represent 
the respondent. A copy of the charging 
letter shall be filed with the adminis-
trative law judge, which filing shall 
toll the running of the applicable stat-
ute of limitations. Charging letters 
may be amended or supplemented at 
any time before an answer is filed, or, 
with permission of the administrative 
law judge, afterwards. BXA may uni-
laterally withdraw charging letters at 
any time, by notifying the respondent 
and the administrative law judge. 

(b) Notice of issuance of charging letter 
instituting administrative enforcement 
proceeding. A respondent shall be noti-
fied of the issuance of a charging let-
ter, or any amendment or supplement 
thereto: 

(1) By mailing a copy by registered or 
certified mail addressed to the respond-

ent at the respondent’s last known ad-
dress; 

(2) By leaving a copy with the re-
spondent or with an officer, a man-
aging or general agent, or any other 
agent authorized by appointment or by 
law to receive service of process for the 
respondent; or 

(3) By leaving a copy with a person of 
suitable age and discretion who resides 
at the respondent’s last known dwell-
ing. 

(4) Delivery of a copy of the charging 
letter, if made in the manner described 
in paragraph (b)(2) or (3) of this sec-
tion, shall be evidenced by a certificate 
of service signed by the person making 
such service, stating the method of 
service and the identity of the person 
with whom the charging letter was 
left. The certificate of service shall be 
filed with the administrative law 
judge. 

(c) Date. The date of service of notice 
of the issuance of a charging letter in-
stituting an administrative enforce-
ment proceeding, or service of notice of 
the issuance of a supplement or amend-
ment to a charging letter, is the date 
of its delivery, or of its attempted de-
livery if delivery is refused. 

§ 766.4 Representation. 
A respondent individual may appear 

and participate in person, a corpora-
tion by a duly authorized officer or em-
ployee, and a partnership by a partner. 
If a respondent is represented by coun-
sel, counsel shall be a member in good 
standing of the bar of any State, Com-
monwealth or Territory of the United 
States, or of the District of Columbia, 
or be licensed to practice law in the 
country in which counsel resides if not 
the United States. A respondent per-
sonally, or through counsel or other 
representative, shall file a notice of ap-
pearance with the administrative law 
judge. BXA will be represented by the 
Office of Chief Counsel for Export Ad-
ministration, U.S. Department of Com-
merce. 

§ 766.5 Filing and service of papers 
other than charging letter. 

(a) Filing. All papers to be filed shall 
be addressed to ‘‘EAR Administrative 
Enforcement Proceedings,’’ U.S. De-
partment of Commerce, Room H–6716, 
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14th Street and Constitution Avenue, 
N.W., Washington, D.C. 20230, or such 
other place as the administrative law 
judge may designate. Filing by United 
States mail, first class postage prepaid, 
by express or equivalent parcel deliv-
ery service, or by hand delivery, is ac-
ceptable. Filing by mail from a foreign 
country shall be by airmail. In addi-
tion, the administrative law judge may 
authorize filing of papers by facsimile 
or other electronic means, provided 
that a hard copy of any such paper is 
subsequently filed. A copy of each 
paper filed shall be simultaneously 
served on each party. 

(b) Service. Service shall be made by 
personal delivery or by mailing one 
copy of each paper to each party in the 
proceeding. Service by delivery service 
or facsimile, in the manner set forth in 
paragraph (a) of this section, is accept-
able. Service on BXA shall be addressed 
to the Chief Counsel for Export Admin-
istration, Room H–3839, U.S. Depart-
ment of Commerce, 14th Street and 
Constitution Avenue, N.W., Wash-
ington, D.C. 20230. Service on a re-
spondent shall be to the address to 
which the charging letter was sent or 
to such other address as respondent 
may provide. When a party has ap-
peared by counsel or other representa-
tive, service on counsel or other rep-
resentative shall constitute service on 
that party. 

(c) Date. The date of filing or service 
is the day when the papers are depos-
ited in the mail or are delivered in per-
son, by delivery service, or by fac-
simile. 

(d) Certificate of service. A certificate 
of service signed by the party making 
service, stating the date and manner of 
service, shall accompany every paper, 
other than the charging letter, filed 
and served on parties. 

(e) Computing period of time. In com-
puting any period of time prescribed or 
allowed by this part or by order of the 
administrative law judge or the Under 
Secretary, the day of the act, event, or 
default from which the designated pe-
riod of time begins to run is not to be 
included. The last day of the period so 
computed is to be included unless it is 
a Saturday, a Sunday, or a legal holi-
day (as defined in Rule 6(a) of the Fed-
eral Rules of Civil Procedure), in which 

case the period runs until the end of 
the next day which is neither a Satur-
day, a Sunday, nor a legal holiday. In-
termediate Saturdays, Sundays, and 
legal holidays are excluded from the 
computation when the period of time 
prescribed or allowed is seven days or 
less. 

§ 766.6 Answer and demand for hear-
ing. 

(a) When to answer. The respondent 
must answer the charging letter within 
30 days after being served with notice 
of the issuance of a charging letter in-
stituting an administrative enforce-
ment proceeding, or within 30 days of 
notice of any supplement or amend-
ment to a charging letter, unless time 
is extended under § 766.16 of this part. 

(b) Contents of answer. The answer 
must be responsive to the charging let-
ter and must fully set forth the nature 
of the respondent’s defense or defenses. 
The answer must admit or deny specifi-
cally each separate allegation of the 
charging letter; if the respondent is 
without knowledge, the answer must so 
state and will operate as a denial. Fail-
ure to deny or controvert a particular 
allegation will be deemed an admission 
of that allegation. The answer must 
also set forth any additional or new 
matter the respondent believes sup-
ports a defense or claim of mitigation. 
Any defense or partial defense not spe-
cifically set forth in the answer shall 
be deemed waived, and evidence there-
on may be refused, except for good 
cause shown. 

(c) Demand for hearing. If the respond-
ent desires a hearing, a written demand 
for one must be submitted with the an-
swer. Any demand by BXA for a hear-
ing must be filed with the administra-
tive law judge within 30 days after 
service of the answer. Failure to make 
a timely written demand for a hearing 
shall be deemed a waiver of the party’s 
right to a hearing, except for good 
cause shown. If no party demands a 
hearing, the matter will go forward in 
accordance with the procedures set 
forth in § 766.15 of this part. 

(d) English language required. The an-
swer, all other papers, and all docu-
mentary evidence must be submitted in 
English, or translations into English 
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must be filed and served at the same 
time. 

§ 766.7 Default. 

(a) General. Failure of the respondent 
to file an answer within the time pro-
vided constitutes a waiver of the re-
spondent’s right to appear and contest 
the allegations in the charging letter. 
In such event, the administrative law 
judge, on BXA’s motion and without 
further notice to the respondent, shall 
find the facts to be as alleged in the 
charging letter and render an initial or 
recommended decision containing find-
ings of fact and appropriate conclu-
sions of law and issue or recommend an 
order imposing appropriate sanctions. 
The decision and order shall be subject 
to review by the Under Secretary in ac-
cordance with the applicable proce-
dures set forth in § 766.21 or § 766.22 of 
this part. 

(b) Petition to set aside default—(1) 
Procedure. Upon petition filed by a re-
spondent against whom a default order 
has been issued, which petition is ac-
companied by an answer meeting the 
requirements of § 766.6(b) of this part, 
the Under Secretary may, after giving 
all parties an opportunity to comment, 
and for good cause shown, set aside the 
default and vacate the order entered 
thereon and remand the matter to the 
administrative law judge for further 
proceedings. 

(2) Time limits. A petition under this 
section must be made within one year 
of the date of entry of the order which 
the petition seeks to have vacated. 

§ 766.8 Summary decision. 

At any time after a proceeding has 
been initiated, a party may move for a 
summary decision disposing of some or 
all of the issues. The administrative 
law judge may render an initial or rec-
ommended decision and issue or rec-
ommend an order if the entire record 
shows, as to the issue(s) under consid-
eration: 

(a) That there is no genuine issue as 
to any material fact; and 

(b) That the moving party is entitled 
to a summary decision as a matter of 
law. 

§ 766.9 Discovery. 

(a) General. The parties are encour-
aged to engage in voluntary discovery 
regarding any matter, not privileged, 
which is relevant to the subject matter 
of the pending proceeding. The provi-
sions of the Federal Rules of Civil Pro-
cedure relating to discovery apply to 
the extent consistent with this part 
and except as otherwise provided by 
the administrative law judge or by 
waiver or agreement of the parties. The 
administrative law judge may make 
any order which justice requires to pro-
tect a party or person from annoyance, 
embarrassment, oppression, or undue 
burden or expense. These orders may 
include limitations on the scope, meth-
od, time and place of discovery, and 
provisions for protecting the confiden-
tiality of classified or otherwise sen-
sitive information. 

(b) Interrogatories and requests for ad-
mission or production of documents. A 
party may serve on any party interrog-
atories, requests for admission, or re-
quests for production of documents for 
inspection and copying, and a party 
concerned may apply to the adminis-
trative law judge for such enforcement 
or protective order as that party deems 
warranted with respect to such dis-
covery. The service of a discovery re-
quest shall be made at least 20 days be-
fore the scheduled date of the hearing 
unless the administrative law judge 
specifies a shorter time period. Copies 
of interrogatories, requests for admis-
sion and requests for production of doc-
uments and responses thereto shall be 
served on all parties, and a copy of the 
certificate of service shall be filed with 
the administrative law judge. Matters 
of fact or law of which admission is re-
quested shall be deemed admitted un-
less, within a period designated in the 
request (at least 10 days after service, 
or within such additional time as the 
administrative law judge may allow), 
the party to whom the request is di-
rected serves upon the requesting party 
a sworn statement either denying spe-
cifically the matters of which admis-
sion is requested or setting forth in de-
tail the reasons why the party to whom 
the request is directed cannot truth-
fully either admit or deny such mat-
ters. 
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(c) Depositions. Upon application of a 
party and for good cause shown, the ad-
ministrative law judge may order the 
taking of the testimony of any person 
by deposition and the production of 
specified documents or materials by 
the person at the deposition. The appli-
cation shall state the purpose of the 
deposition and set forth the facts 
sought to be established through the 
deposition. 

(d) Enforcement. The administrative 
law judge may order a party to answer 
designated questions, to produce speci-
fied documents or things or to take 
any other action in response to a prop-
er discovery request. If a party does 
not comply with such an order, the ad-
ministrative law judge may make a de-
termination or enter any order in the 
proceeding as the judge deems reason-
able and appropriate. The judge may 
strike related charges or defenses in 
whole or in part or may take particular 
facts relating to the discovery request 
to which the party failed or refused to 
respond as being established for pur-
poses of the proceeding in accordance 
with the contentions of the party seek-
ing discovery. In addition, enforcement 
by a district court of the United States 
may be sought under section 12(a) of 
the EAA. 

§ 766.10 Subpoenas. 
(a) Issuance. Upon the application of 

any party, supported by a satisfactory 
showing that there is substantial rea-
son to believe that the evidence would 
not otherwise be available, the admin-
istrative law judge will issue subpoenas 
requiring the attendance and testi-
mony of witnesses and the production 
of such books, records or other docu-
mentary or physical evidence for the 
purpose of the hearing, as the judge 
deems relevant and material to the 
proceedings, and reasonable in scope. 

(b) Service. Subpoenas issued by the 
administrative law judge may be 
served in any of the methods set forth 
in § 766.5(b) of this part. 

(c) Timing. Applications for sub-
poenas must be submitted at least 10 
days before the scheduled hearing or 
deposition, unless the administrative 
law judge determines, for good cause 
shown, that extraordinary cir-
cumstances warrant a shorter time. 

§ 766.11 Matter protected against dis-
closure. 

(a) Protective measures. It is often nec-
essary for BXA to receive and consider 
information and documents that are 
sensitive from the standpoint of na-
tional security, foreign policy, business 
confidentiality, or investigative con-
cern, and that are to be protected 
against disclosure. Accordingly, and 
without limiting the discretion of the 
administrative law judge to give effect 
to any other applicable privilege, it is 
proper for the administrative law judge 
to limit discovery or introduction of 
evidence or to issue such protective or 
other orders as in the judge’s judgment 
may be consistent with the objective of 
preventing undue disclosure of the sen-
sitive documents or information. 
Where the administrative law judge de-
termines that documents containing 
the sensitive matter need to be made 
available to a respondent to avoid prej-
udice, the judge may direct BXA to 
prepare an unclassified and nonsen-
sitive summary or extract of the docu-
ments. The administrative law judge 
may compare the extract or summary 
with the original to ensure that it is 
supported by the source document and 
that it omits only so much as must re-
main classified or undisclosed. The 
summary or extract may be admitted 
as evidence in the record. 

(b) Arrangements for access. If the ad-
ministrative law judge determines that 
this procedure is unsatisfactory and 
that classified or otherwise sensitive 
matter must form part of the record in 
order to avoid prejudice to a party, the 
judge may provide the parties oppor-
tunity to make arrangements that per-
mit a party or a representative to have 
access to such matter without compro-
mising sensitive information. Such ar-
rangements may include obtaining se-
curity clearances, obtaining a national 
interest determination under section 
12(c) of the EAA, or giving counsel for 
a party access to sensitive information 
and documents subject to assurances 
against further disclosure, including a 
protective order, if necessary. 

§ 766.12 Prehearing conference. 

(a) The administrative law judge, on 
the judge’s own motion or on request of 
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a party, may direct the parties to par-
ticipate in a prehearing conference, ei-
ther in person or by telephone, to con-
sider: 

(1) Simplification of issues; 
(2) The necessity or desirability of 

amendments to pleadings; 
(3) Obtaining stipulations of fact and 

of documents to avoid unnecessary 
proof; or 

(4) Such other matters as may expe-
dite the disposition of the proceedings. 

(b) The administrative law judge may 
order the conference proceedings to be 
recorded electronically or taken by a 
reporter, transcribed and filed with the 
judge. 

(c) If a prehearing conference is im-
practicable, the administrative law 
judge may direct the parties to cor-
respond with the judge to achieve the 
purposes of such a conference. 

(d) The administrative law judge will 
prepare a summary of any actions 
agreed on or taken pursuant to this 
section. The summary will include any 
written stipulations or agreements 
made by the parties. 

§ 766.13 Hearings. 
(a) Scheduling. The administrative 

law judge, by agreement with the par-
ties or upon notice to all parties of not 
less than 30 days, will schedule a hear-
ing. All hearings will be held in Wash-
ington, D.C., unless the administrative 
law judge determines, for good cause 
shown, that another location would 
better serve the interests of justice. 

(b) Hearing procedure. Hearings will 
be conducted in a fair and impartial 
manner by the administrative law 
judge, who may limit attendance at 
any hearing or portion thereof to the 
parties, their representatives and wit-
nesses if the judge deems this nec-
essary or advisable in order to protect 
sensitive matter (see § 766.11 of this 
part) from improper disclosure. The 
rules of evidence prevailing in courts of 
law do not apply, and all evidentiary 
material deemed by the administrative 
law judge to be relevant and material 
to the proceeding and not unduly rep-
etitious will be received and given ap-
propriate weight. 

(c) Testimony and record. Witnesses 
will testify under oath or affirmation. 
A verbatim record of the hearing and of 

any other oral proceedings will be 
taken by reporter or by electronic re-
cording, transcribed and filed with the 
administrative law judge. A respondent 
may examine the transcript and may 
obtain a copy by paying any applicable 
costs. Upon such terms as the adminis-
trative law judge deems just, the judge 
may direct that the testimony of any 
person be taken by deposition and may 
admit an affidavit or declaration as 
evidence, provided that any affidavits 
or declarations have been filed and 
served on the parties sufficiently in ad-
vance of the hearing to permit a party 
to file and serve an objection thereto 
on the grounds that it is necessary that 
the affiant or declarant testify at the 
hearing and be subject to cross-exam-
ination. 

(d) Failure to appear. If a party fails 
to appear in person or by counsel at a 
scheduled hearing, the hearing may 
nevertheless proceed, and that party’s 
failure to appear will not affect the va-
lidity of the hearing or any proceedings 
or action taken thereafter. 

§ 766.14 Interlocutory review of rul-
ings. 

(a) At the request of a party, or on 
the judge’s own initiative, the adminis-
trative law judge may certify to the 
Under Secretary for review a ruling 
that does not finally dispose of a pro-
ceeding, if the administrative law 
judge determines that immediate re-
view may hasten or facilitate the final 
disposition of the matter. 

(b) Upon certification to the Under 
Secretary of the interlocutory ruling 
for review, the parties will have 10 days 
to file and serve briefs stating their po-
sitions, and five days to file and serve 
replies, following which the Under Sec-
retary will decide the matter promptly. 

§ 766.15 Proceeding without a hearing. 

If the parties have waived a hearing, 
the case will be decided on the record 
by the administrative law judge. Pro-
ceeding without a hearing does not re-
lieve the parties from the necessity of 
proving the facts supporting their 
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charges or defenses. Affidavits or dec-
larations, depositions, admissions, an-
swers to interrogatories and stipula-
tions may supplement other documen-
tary evidence in the record. The admin-
istrative law judge will give each party 
reasonable opportunity to file rebuttal 
evidence. 

§ 766.16 Procedural stipulations; ex-
tension of time. 

(a) Procedural stipulations. Unless oth-
erwise ordered, a written stipulation 
agreed to by all parties and filed with 
the administrative law judge will mod-
ify any procedures established by this 
part. 

(b) Extension of time. (1) The parties 
may extend any applicable time limita-
tion, by stipulation filed with the ad-
ministrative law judge before the time 
limitation expires. 

(2) The administrative law judge 
may, on the judge’s own initiative or 
upon application by any party, either 
before or after the expiration of any 
applicable time limitation, extend the 
time within which to file and serve an 
answer to a charging letter or do any 
other act required by this part. 

§ 766.17 Decision of the administrative 
law judge. 

(a) Predecisional matters. Except for 
default proceedings under § 766.7 of this 
part, the administrative law judge will 
give the parties reasonable opportunity 
to submit the following, which will be 
made a part of the record: 

(1) Exceptions to any ruling by the 
judge or to the admissibility of evi-
dence proffered at the hearing; 

(2) Proposed findings of fact and con-
clusions of law; 

(3) Supporting legal arguments for 
the exceptions and proposed findings 
and conclusions submitted; and 

(4) A proposed order. 
(b) Decision and order. After consid-

ering the entire record in the pro-
ceeding, the administrative law judge 
will issue a written decision. 

(1) Initial decision. For proceedings 
charging violations relating to part 760 
of the EAR, the decision rendered shall 
be an initial decision. The decision will 
include findings of fact, conclusions of 
law, and findings as to whether there 
has been a violation of the EAA, the 

EAR, or any order, license or author-
ization issued thereunder. If the admin-
istrative law judge finds that the evi-
dence of record is insufficient to sus-
tain a finding that a violation has oc-
curred with respect to one or more 
charges, the judge shall order dismissal 
of the charges in whole or in part, as 
appropriate. If the administrative law 
judge finds that one or more violations 
have been committed, the judge may 
issue an order imposing administrative 
sanctions, as provided in part 764 of the 
EAR. The decision and order shall be 
served on each party, and shall become 
effective as the final decision of the 
Department 30 days after service, un-
less an appeal is filed in accordance 
with § 766.21 of this part. 

(2) Recommended decision. For pro-
ceedings not involving violations relat-
ing to part 760 of the EAR, the decision 
rendered shall be a recommended deci-
sion. The decision will include rec-
ommended findings of fact, conclusions 
of law, and findings as to whether there 
has been a violation of the EAA, the 
EAR or any order, license or authoriza-
tion issued thereunder. If the adminis-
trative law judge finds that the evi-
dence of record is insufficient to sus-
tain a recommended finding that a vio-
lation has occurred with respect to one 
or more charges, the judge shall rec-
ommend dismissal of any such charge. 
If the administrative law judge finds 
that one or more violations have been 
committed, the judge shall recommend 
an order imposing administrative sanc-
tions, as provided in part 764 of the 
EAR, or such other action as the judge 
deems appropriate. The administrative 
law judge shall immediately certify the 
record, including the original copy of 
the recommended decision and order, 
to the Under Secretary for review in 
accordance with § 766.22 of this part. 
The administrative law judge shall also 
immediately serve the recommended 
decision on all parties. Because of the 
time limits established in the EAA for 
review by the Under Secretary, service 
upon parties shall be by personal deliv-
ery, express mail or other overnight 
carrier. 

(c) Suspension of sanctions. Any order 
imposing administrative sanctions 
may provide for the suspension of the 
sanction imposed, in whole or in part 
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and on such terms of probation or 
other conditions as the administrative 
law judge or the Under Secretary may 
specify. Any suspension order may be 
modified or revoked by the signing offi-
cial upon application of BXA showing a 
violation of the probationary terms or 
other conditions, after service on the 
respondent of notice of the application 
in accordance with the service provi-
sions of § 766.3 of this part, and with 
such opportunity for response as the 
responsible signing official in his/her 
discretion may allow. A copy of any 
order modifying or revoking the sus-
pension shall also be served on the re-
spondent in accordance with the provi-
sions of § 766.3 of this part. 

(d) Time for decision. Administrative 
enforcement proceedings not involving 
violations relating to part 760 of the 
EAR shall be concluded, including re-
view by the Under Secretary under 
§ 766.22 of this part, within one year of 
the submission of a charging letter, un-
less the administrative law judge, for 
good cause shown, extends such period. 
The charging letter will be deemed to 
have been submitted to the administra-
tive law judge on the date the respond-
ent files an answer or on the date BXA 
files a motion for a default order pursu-
ant to § 766.7(a) of this part, whichever 
occurs first. 

§ 766.18 Settlement. 
(a) Cases may be settled before service of 

a charging letter. In cases in which set-
tlement is reached before service of a 
charging letter, a proposed charging 
letter will be prepared, and a settle-
ment proposal consisting of a settle-
ment agreement and order will be sub-
mitted to the Assistant Secretary for 
approval and signature. If the Assist-
ant Secretary does not approve the 
proposal, he/she will notify the parties 
and the case will proceed as though no 
settlement proposal had been made. If 
the Assistant Secretary approves the 
proposal, he/she will issue an appro-
priate order, and no action will be re-
quired by the administrative law judge. 

(b) Cases may also be settled after serv-
ice of a charging letter. (1) If the case is 
pending before the administrative law 
judge, the judge shall stay the pro-
ceedings for a reasonable period of 
time, usually not to exceed 30 days, 

upon notification by the parties that 
they have entered into good faith set-
tlement negotiations. The administra-
tive law judge may, in his/her discre-
tion, grant additional stays. If settle-
ment is reached, a proposal will be sub-
mitted to the Assistant Secretary for 
approval and signature. If the Assist-
ant Secretary approves the proposal, 
he/she will issue an appropriate order, 
and notify the administrative law 
judge that the case is withdrawn from 
adjudication. If the Assistant Sec-
retary does not approve the proposal, 
he/she will notify the parties and the 
case will proceed to adjudication by 
the administrative law judge as though 
no settlement proposal had been made. 

(2) If the case is pending before the 
Under Secretary under § 766.21 or 
§ 766.22 of this part, the parties may 
submit a settlement proposal to the 
Under Secretary for approval and sig-
nature. If the Under Secretary ap-
proves the proposal, he/she will issue 
an appropriate order. If the Under Sec-
retary does not approve the proposal, 
the case will proceed to final decision 
in accordance with § 766.21 or § 766.22 of 
this part, as appropriate. 

(c) Any order disposing of a case by 
settlement may suspend the adminis-
trative sanction imposed, in whole or 
in part, on such terms of probation or 
other conditions as the signing official 
may specify. Any such suspension may 
be modified or revoked by the signing 
official, in accordance with the proce-
dures set forth in § 766.17(c) of this part. 

(d) Any respondent who agrees to an 
order imposing any administrative 
sanction does so solely for the purpose 
of resolving the claims in the adminis-
trative enforcement proceeding 
brought under this part. This reflects 
the fact that BXA has neither the au-
thority nor the responsibility for insti-
tuting, conducting, settling, or other-
wise disposing of criminal proceedings. 
That authority and responsibility are 
vested in the Attorney General and the 
Department of Justice. 

(e) Cases that are settled may not be 
reopened or appealed. 

§ 766.19 Reopening. 
The respondent may petition the ad-

ministrative law judge within one year 
of the date of the final decision, except 
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where the decision arises from a de-
fault judgment or from a settlement, 
to reopen an administrative enforce-
ment proceeding to receive any rel-
evant and material evidence which was 
unknown or unobtainable at the time 
the proceeding was held. The petition 
must include a summary of such evi-
dence, the reasons why it is deemed 
relevant and material, and the reasons 
why it could not have been presented 
at the time the proceedings were held. 
The administrative law judge will 
grant or deny the petition after pro-
viding other parties reasonable oppor-
tunity to comment. If the proceeding is 
reopened, the administrative law judge 
may make such arrangements as the 
judge deems appropriate for receiving 
the new evidence and completing the 
record. The administrative law judge 
will then issue a new initial or rec-
ommended decision and order, and the 
case will proceed to final decision and 
order in accordance with § 766.21 or 
§ 766.22 of this part, as appropriate. 

§ 766.20 Record for decision and avail-
ability of documents. 

(a) General. The transcript of hear-
ings, exhibits, rulings, orders, all pa-
pers and requests filed in the pro-
ceedings and, for purposes of any ap-
peal under § 766.21 of this part or review 
under § 766.22 of this part, the decision 
of the administrative law judge and 
such submissions as are provided for by 
§§ 766.21 and 766.22 of this part, will con-
stitute the record and the exclusive 
basis for decision. When a case is set-
tled after the service of a charging let-
ter, the record will consist of any and 
all of the foregoing, as well as the set-
tlement agreement and the order. 
When a case is settled before service of 
a charging letter, the record will con-
sist of the proposed charging letter, the 
settlement agreement and the order. 

(b) Restricted access. On the judge’s 
own motion, or on the motion of any 
party, the administrative law judge 
may direct that there be a restricted 
access portion of the record for any 
material in the record to which public 
access is restricted by law or by the 
terms of a protective order entered in 
the proceedings. A party seeking to re-
strict access to any portion of the 
record is responsible for submitting, at 

the time specified in § 766.20(c)(2) of 
this part, a version of the document 
proposed for public availability that 
reflects the requested deletion. The re-
stricted access portion of the record 
will be placed in a separate file and the 
file will be clearly marked to avoid im-
proper disclosure and to identify it as a 
portion of the official record in the 
proceedings. The administrative law 
judge may act at any time to permit 
material that becomes declassified or 
unrestricted through passage of time 
to be transferred to the unrestricted 
access portion of the record. 

(c) Availability of documents—(1) 
Scope. (i) For proceedings started on or 
after October 12, 1979, all charging let-
ters, answers, initial and recommended 
decisions, and orders disposing of a 
case will be made available for public 
inspection in the BXA Freedom of In-
formation Records Inspection Facility, 
U.S. Department of Commerce, Room 
H–6624, 14th Street and Pennsylvania 
Avenue, N.W., Washington, D.C. 20230. 
The complete record for decision, as 
defined in paragraphs (a) and (b) of this 
section will be made available on re-
quest. In addition, all decisions of the 
Under Secretary on appeal pursuant to 
§ 766.22 of this part and those final or-
ders providing for denial, suspension or 
revocation of export privileges shall be 
published in the FEDERAL REGISTER. 

(ii) For proceedings started before 
October 12, 1979, the public availability 
of the record for decision will be gov-
erned by the applicable regulations in 
effect when the proceedings were 
begun. 

(2) Timing—(i) Antiboycott cases. For 
matters relating to part 760 of the 
EAR, documents are available imme-
diately upon filing, except for any por-
tion of the record for which a request 
for segregation is made. Parties that 
seek to restrict access to any portion 
of the record under paragraph (b) of 
this section must make such a request, 
together with the reasons supporting 
the claim of confidentiality, simulta-
neously with the submission of mate-
rial for the record. 

(ii) Other cases. In all other cases, 
documents will be available only after 
the final administrative disposition of 
the case. In these cases, parties desir-
ing to restrict access to any portion of 
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the record under paragraph (b) of this 
section must assert their claim of con-
fidentiality, together with the reasons 
for supporting the claim, before the 
close of the proceeding. 

§ 766.21 Appeals. 
(a) Grounds. For proceedings charging 

violations relating to part 760 of the 
EAR, a party may appeal to the Under 
Secretary from an order disposing of a 
proceeding or an order denying a peti-
tion to set aside a default or a petition 
for reopening, on the grounds: 

(1) That a necessary finding of fact is 
omitted, erroneous or unsupported by 
substantial evidence of record; 

(2) That a necessary legal conclusion 
or finding is contrary to law; 

(3) That prejudicial procedural error 
occurred, or 

(4) That the decision or the extent of 
sanctions is arbitrary, capricious or an 
abuse of discretion. The appeal must 
specify the grounds on which the ap-
peal is based and the provisions of the 
order from which the appeal is taken. 

(b) Filing of appeal. An appeal from an 
order must be filed with the Office of 
the Under Secretary for Export Admin-
istration, Bureau of Export Adminis-
tration, U.S. Department of Commerce, 
Room H–3898, 14th Street and Constitu-
tion Avenue, N.W., Washington, D.C. 
20230, within 30 days after service of 
the order appealed from. If the Under 
Secretary cannot act on an appeal for 
any reason, the Under Secretary will 
designate another Department of Com-
merce official to receive and act on the 
appeal. 

(c) Effect of appeal. The filing of an 
appeal shall not stay the operation of 
any order, unless the order by its ex-
press terms so provides or unless the 
Under Secretary, upon application by a 
party and with opportunity for re-
sponse, grants a stay. 

(d) Appeal procedure. The Under Sec-
retary normally will not hold hearings 
or entertain oral argument on appeals. 
A full written statement in support of 
the appeal must be filed with the ap-
peal and be simultaneously served on 
all parties, who shall have 30 days from 
service to file a reply. At his/her discre-
tion, the Under Secretary may accept 
new submissions, but will not ordi-
narily accept those submissions filed 

more than 30 days after the filing of 
the reply to the appellant’s first sub-
mission. 

(e) Decisions. The decision will be in 
writing and will be accompanied by an 
order signed by the Under Secretary 
giving effect to the decision. The order 
may either dispose of the case by af-
firming, modifying or reversing the 
order of the administrative law judge 
or may refer the case back to the ad-
ministrative law judge for further pro-
ceedings. 

§ 766.22 Review by Under Secretary. 
(a) Recommended decision. For pro-

ceedings not involving violations relat-
ing to part 760 of the EAR, the admin-
istrative law judge shall immediately 
refer the recommended decision and 
order to the Under Secretary. Because 
of the time limits provided under the 
EAA for review by the Under Sec-
retary, service of the recommended de-
cision and order on the parties, all pa-
pers filed by the parties in response, 
and the final decision of the Under Sec-
retary must be by personal delivery, 
facsimile, express mail or other over-
night carrier. If the Under Secretary 
cannot act on a recommended decision 
and order for any reason, the Under 
Secretary will designate another De-
partment of Commerce official to re-
ceive and act on the recommendation. 

(b) Submissions by parties. Parties 
shall have 12 days from the date of 
issuance of the recommended decision 
and order in which to submit simulta-
neous responses. Parties thereafter 
shall have eight days from receipt of 
any response(s) in which to submit re-
plies. Any response or reply must be re-
ceived within the time specified by the 
Under Secretary. 

(c) Final decision. Within 30 days after 
receipt of the recommended decision 
and order, the Under Secretary shall 
issue a written order affirming, modi-
fying or vacating the recommended de-
cision and order of the administrative 
law judge. If he/she vacates the rec-
ommended decision and order, the 
Under Secretary may refer the case 
back to the administrative law judge 
for further proceedings. Because of the 
time limits, the Under Secretary’s re-
view will ordinarily be limited to the 
written record for decision, including 

VerDate Aug 31 2005 10:25 Dec 17, 2008 Jkt 197046 PO 00000 Frm 00532 Fmt 8010 Sfmt 8010 E:\VIC\197046T.XXX 197046Tcp
ric

e-
se

w
el

l o
n 

P
R

O
D

1P
C

72
 w

ith
 H

E
A

R
IN

G



533 

Bureau of Export Administration, Commerce § 766.24 

the transcript of any hearing, and any 
submissions by the parties concerning 
the recommended decision. 

(d) Delivery. The final decision and 
implementing order shall be served on 
the parties and will be publicly avail-
able in accordance with § 766.20 of this 
part. 

(e) Appeals. The charged party may 
appeal the Under Secretary’s written 
order within 15 days to the United 
States Court of Appeals for the District 
of Columbia pursuant to 50 U.S.C. app. 
§ 2412(c)(3). 

§ 766.23 Related persons. 
(a) General. In order to prevent eva-

sion, certain types of orders under this 
part may be made applicable not only 
to the respondent, but also to other 
persons then or thereafter related to 
the respondent by ownership, control, 
position of responsibility, affiliation, 
or other connection in the conduct of 
trade or business. Orders that may be 
made applicable to related persons in-
clude those that deny or affect export 
privileges, including temporary denial 
orders, and those that exclude a re-
spondent from practice before BXA. 

(b) Procedures. If BXA has reason to 
believe that a person is related to the 
respondent and that an order that is 
being sought or that has been issued 
should be made applicable to that per-
son in order to prevent evasion of the 
order, BXA shall, except in an ex parte 
proceeding under § 766.24(a) of this part, 
give that person notice in accordance 
with § 766.5(b) of this part and an oppor-
tunity to oppose such action. If the of-
ficial authorized to issue the order 
against the respondent finds that the 
order should be made applicable to that 
person in order to prevent evasion of 
the order that official shall issue or 
amend the order accordingly. 

(c) Appeals. Any person named by 
BXA in an order as related to the re-
spondent may file an appeal with the 
administrative law judge. The sole 
issues to be raised and ruled on in any 
such appeal are whether the person so 
named is related to the respondent and 
whether the order is justified in order 
to prevent evasion. The recommended 
decision and order of the administra-
tive law judge shall be reviewed by the 
Under Secretary in accordance with 

the procedures set forth in § 766.22 of 
this part. 

§ 766.24 Temporary denials. 

(a) General. The procedures in this 
section apply to temporary denial or-
ders issued on or after July 12, 1985. For 
temporary denial orders issued on or 
before July 11, 1985, the proceedings 
will be governed by the applicable reg-
ulations in effect at the time the tem-
porary denial orders were issued. With-
out limiting any other action BXA 
may take under the EAR with respect 
to any application, order, license or au-
thorization issued under the EAA, BXA 
may ask the Assistant Secretary to 
issue a temporary denial order on an ex 
parte basis to prevent an imminent vio-
lation, as defined in this section, of the 
EAA, the EAR, or any order, license or 
authorization issued thereunder. The 
temporary denial order will deny ex-
port privileges to any person named in 
the order as provided for in § 764.3(a)(2) 
of the EAR. 

(b) Issuance. (1) The Assistant Sec-
retary may issue an order temporarily 
denying to a person any or all of the 
export privileges described in part 764 
of the EAR upon a showing by BXA 
that the order is necessary in the pub-
lic interest to prevent an imminent 
violation of the EAA, the EAR, or any 
order, license or authorization issued 
thereunder. 

(2) The temporary denial order shall 
define the imminent violation and 
state why it was issued without a hear-
ing. Because all denial orders are pub-
lic, the description of the imminent 
violation and the reasons for pro-
ceeding on an ex parte basis set forth 
therein shall be stated in a manner 
that is consistent with national secu-
rity, foreign policy, business confiden-
tiality, and investigative concerns. 

(3) A violation may be ‘‘imminent’’ 
either in time or in degree of likeli-
hood. To establish grounds for the tem-
porary denial order, BXA may show ei-
ther that a violation is about to occur, 
or that the general circumstances of 
the matter under investigation or case 
under criminal or administrative 
charges demonstrate a likelihood of fu-
ture violations. To indicate the likeli-
hood of future violations, BXA may 
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show that the violation under inves-
tigation or charges is significant, de-
liberate, covert and/or likely to occur 
again, rather than technical or neg-
ligent, and that it is appropriate to 
give notice to companies in the United 
States and abroad to cease dealing 
with the person in U.S.-origin items in 
order to reduce the likelihood that a 
person under investigation or charges 
continues to export or acquire abroad 
such items, risking subsequent disposi-
tion contrary to export control re-
quirements. Lack of information estab-
lishing the precise time a violation 
may occur does not preclude a finding 
that a violation is imminent, so long as 
there is sufficient reason to believe the 
likelihood of a violation. 

(4) The temporary denial order will 
be issued for a period not exceeding 180 
days. 

(5) Notice of the issuance of a tem-
porary denial order on an ex parte basis 
shall be given in accordance with 
§ 766.5(b) of this part upon issuance. 

(c) Related persons. A temporary de-
nial order may be made applicable to 
related persons in accordance with 
§ 766.23 of this part. 

(d) Renewal. (1) If, no later than 20 
days before the expiration date of a 
temporary denial order, BXA believes 
that renewal of the denial order is nec-
essary in the public interest to prevent 
an imminent violation, BXA may file a 
written request setting forth the basis 
for its belief, including any additional 
or changed circumstances, asking that 
the Assistant Secretary renew the tem-
porary denial order, with modifica-
tions, if any are appropriate, for an ad-
ditional period not exceeding 180 days. 
BXA’s request shall be delivered to the 
respondent, or any agent designated for 
this purpose, in accordance with 
§ 766.5(b) of this part, which will con-
stitute notice of the renewal applica-
tion. 

(2) Non-resident respondents. To facili-
tate timely notice of renewal requests, 
a respondent not a resident of the 
United States may designate a local 
agent for this purpose and provide 
written notification of such designa-
tion to BXA in the manner set forth in 
§ 766.5(b) of this part. 

(3) Hearing. (i) A respondent may op-
pose renewal of a temporary denial 

order by filing with the Assistant Sec-
retary a written submission, supported 
by appropriate evidence, to be received 
not later than seven days before the ex-
piration date of such order. For good 
cause shown, the Assistant Secretary 
may consider submissions received not 
later than five days before the expira-
tion date. The Assistant Secretary or-
dinarily will not allow discovery; how-
ever, for good cause shown in respond-
ent’s submission, he/she may allow the 
parties to take limited discovery, con-
sisting of a request for production of 
documents. If requested by the re-
spondent in the written submission, 
the Assistant Secretary shall hold a 
hearing on the renewal application. 
The hearing shall be on the record and 
ordinarily will consist only of oral ar-
gument. The only issue to be consid-
ered on BXA’s request for renewal is 
whether the temporary denial order 
should be continued to prevent an im-
minent violation as defined herein. 

(ii) Any person designated as a re-
lated person may not oppose issuance 
or renewal of the temporary denial 
order, but may file an appeal in accord-
ance with § 766.2(3)(c) of this part. 

(iii) If no written opposition to BXA’s 
renewal request is received within the 
specified time, the Assistant Secretary 
may issue the order renewing the tem-
porary denial order without a hearing. 

(4) A temporary denial order may be 
renewed more than once. 

(e) Appeals—(1) Filing. (i) A respond-
ent may, at any time, file an appeal of 
the initial or renewed temporary denial 
order with the administrative law 
judge. 

(ii) The filing of an appeal shall stay 
neither the effectiveness of the tem-
porary denial order nor any application 
for renewal, nor will it operate to bar 
the Assistant Secretary’s consideration 
of any renewal application. 

(2) Grounds. A respondent may appeal 
on the grounds that the finding that 
the order is necessary in the public in-
terest to prevent an imminent viola-
tion is unsupported. 

(3) Appeal procedure. A full written 
statement in support of the appeal 
must be filed with the appeal together 
with appropriate evidence, and be si-
multaneously served on BXA, which 
shall have seven days from receipt to 
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file a reply. Service on the administra-
tive law judge shall be addressed to the 
Office of the Administrative Law 
Judge, U.S. Department of Commerce, 
Room H–6716, 14th Street and Constitu-
tion Avenue, N.W., Washington, D.C. 
20230. Service on BXA shall be as set 
forth in § 766.5(b) of this part. The ad-
ministrative law judge normally will 
not hold hearings or entertain oral ar-
gument on appeals. 

(4) Recommended Decision. Within 10 
working days after an appeal is filed, 
the administrative law judge shall sub-
mit a recommended decision to the 
Under Secretary, and serve copies on 
the parties, recommending whether the 
issuance or the renewal of the tem-
porary denial order should be affirmed, 
modified or vacated. 

(5) Final decision. Within five working 
days after receipt of the recommended 
decision, the Under Secretary shall 
issue a written order accepting, reject-
ing or modifying the recommended de-
cision. Because of the time constraints, 
the Under Secretary’s review will ordi-
narily be limited to the written record 
for decision, including the transcript of 
any hearing. The issuance or renewal 
of the temporary denial order shall be 
affirmed only if there is reason to be-
lieve that the temporary denial order 
is required in the public interest to 
prevent an imminent violation of the 
EAA, the EAR, or any order, license or 
other authorization issued under the 
EAA. The Under Secretary’s written 
order is final and is not subject to judi-
cial review, except as provided in para-
graph (g) of this section. 

(f) Delivery. A copy of any temporary 
denial order issued or renewed and any 
final decision on appeal shall be pub-
lished in the FEDERAL REGISTER and 
shall be delivered to BXA and to the re-
spondent, or any agent designated for 
this purpose, and to any related person 
in the same manner as provided in 
§ 766.5 of this part for filing for papers 
other than a charging letter. 

(g) Judicial review. A respondent tem-
porarily denied export privileges by 
order of the Under Secretary may ap-
peal to the United States Court of Ap-
peals for the District of Columbia pur-
suant to 50 U.S.C. app. § 2412(d)(3). 

§ 766.25 Administrative action denying 
export privileges. 

(a) General. The Director of the Office 
of Exporter Services, in consultation 
with the Director of the Office of Ex-
port Enforcement, may deny the export 
privileges of any person who has been 
convicted of a violation of the EAA, 
the EAR, or any order, license, or au-
thorization issued thereunder; any reg-
ulation, license or order issued under 
the International Emergency Eco-
nomic Powers Act (50 U.S.C. 1701–1706); 
18 U.S.C. 793, 794 or 798; section 4(b) of 
the Internal Security Act of 1950 (50 
U.S.C. 783(b)), or section 38 of the Arms 
Export Control Act (22 U.S.C. 2778). 

(b) Procedure. Upon notification that 
a person has been convicted of a viola-
tion of one or more of the provisions 
specified in paragraph (a) of this sec-
tion, the Director of the Office of Ex-
porter Services, in consultation with 
the Director of the Office of Export En-
forcement, will determine whether to 
deny such person export privileges, in-
cluding but not limited to applying for, 
obtaining, or using any license, License 
Exception, or export control document; 
or participating in or benefiting in any 
way from any export or export-related 
transaction subject to the EAR. Before 
taking action to deny a person export 
privileges under this section, the Direc-
tor of the Office of Exporter Services 
will provide the person written notice 
of the proposed action and an oppor-
tunity to comment through a written 
submission, unless exceptional cir-
cumstances exist. In reviewing the re-
sponse, the Director of the Office of Ex-
porter Services will consider any rel-
evant or mitigating evidence why these 
privileges should not be denied. Upon 
final determination, the Director of the 
Office of Exporter Services will notify 
by letter each person denied export 
privileges under this section. 

(c) Criteria. In determining whether 
and for how long to deny U.S. export 
privileges to a person previously con-
victed of one or more of the statutes 
set forth in paragraph (a) of this sec-
tion, the Director of the Office of Ex-
porter Services may take into consid-
eration any relevant information, in-
cluding, but not limited to, the serious-
ness of the offense involved in the 
criminal prosecution, the nature and 
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duration of the criminal sanctions im-
posed, and whether the person has un-
dertaken any corrective measures. 

(d) Duration. Any denial of export 
privileges under this section shall not 
exceed 10 years from the date of the 
conviction of the person who is subject 
to the denial. 

(e) Effect. Any person denied export 
privileges under this section will be 
considered a ‘‘person denied export 
privileges’’ for purposes of § 736.2(b)(4) 
(General Prohibition 4—Engage in ac-
tions prohibited by a denial order) and 
§ 764.2(k) of the EAR. 

(f) Publication. The name and ad-
dress(es) of any person denied export 
privileges under this section will be 
published as described in Supplement 
No. 2 to part 764 of the EAR, noting 
that such action was taken pursuant to 
this section and section 11(h) of the 
EAA. 

(g) Appeal. An appeal of an action 
under this section will be pursuant to 
part 756 of the EAR. 

(h) Applicability to related person. The 
Director of the Office of Exporter Serv-
ices, in consultation with the Director 
of the Office of Export Enforcement, 
may take action in accordance with 
§ 766.23 of this part to make applicable 
to related persons an order that is 
being sought or that has been issued 
under this section. 

[61 FR 12907, Mar. 25, 1996, as amended at 65 
FR 14863, Mar. 20, 2000] 

PART 768—FOREIGN AVAILABILITY 
DETERMINATION PROCEDURES 
AND CRITERIA 

Sec. 
768.1 Introduction. 
768.2 Foreign availability described. 
768.3 Foreign availability assessment. 
768.4 Initiation of an assessment. 
768.5 Contents of foreign availability sub-

missions and Technical Advisory Com-
mittee certifications. 

768.6 Criteria. 
768.7 Procedures. 
768.8 Eligibility of expedited licensing pro-

cedures for non-controlled countries. 
768.9 Appeals of negative foreign avail-

ability determinations. 
768.10 Removal of controls on less sophisti-

cated items. 

SUPPLEMENT NO. 1 TO PART 768—EVIDENCE OF 
FOREIGN AVAILABILITY 

SUPPLEMENT NO. 2 TO PART 768—ITEMS ELIGI-
BLE FOR EXPEDITED LICENSING PROCE-
DURES [RESERVED] 

AUTHORITY: 50 U.S.C. app. 2401 et seq.; 50 
U.S.C. 1701 et seq.; E.O. 12924, 59 FR 43437, 3 
CFR, 1994 Comp., p. 917; Executive Order 
13026 (November 15, 1996, 61 FR 58767) Notice 
of August 15, 1995 (60 FR 42767, August 17, 
1995); and Notice of August 14, 1996 (61 FR 
42527). 

SOURCE: 61 FR 12915, Mar. 25, 1996, unless 
otherwise noted. 

§ 768.1 Introduction. 
In this part, references to the Export 

Administration Regulations (EAR) are 
references to 15 CFR chapter VII, sub-
chapter C. 

(a) Authority. Pursuant to sections 
5(f) and 5(h) of the Export Administra-
tion Act (EAA), the Under Secretary of 
Commerce for Export Administration 
directs the Bureau of Export Adminis-
tration (BXA) in gathering and ana-
lyzing all the evidence necessary for 
the Secretary to determine foreign 
availability. 

(b) Scope. This part applies only to 
the extent that items are controlled for 
national security purposes. This part 
does not apply to encryption items 
that were formerly controlled on the 
U.S. Munitions List and that were 
transferred to the Commerce Control 
List consistent with E.O. 13026 of No-
vember 15, 1996 (61 FR 58767) and pursu-
ant to the Presidential Memorandum 
of that date, which shall not be subject 
to any mandatory foreign availability 
review procedures. 

(c) Types of programs. There are two 
general programs of foreign avail-
ability: 

(1) Foreign availability to controlled 
countries. In this category are denied li-
cense assessments (see §§ 768.4(b) and 
768.7 of this part) and decontrol assess-
ments (see §§ 768.4(c) and 768.7 of this 
part). 

(2) Foreign availability to non-con-
trolled countries. In this category are 
denied license assessments, decontrol 
assessments, and evaluations of eligi-
bility for expedited licensing (see § 768.8 
of this part). 

(d) Definitions. The following are defi-
nitions of terms used in this part 768: 

Allegation. See foreign availability 
submission. 
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